United States Court ofAppeaIs 
for thè Second Circuit 



APPELLANT'S 

BRIEF 



0 Ili 11 lid il ijù iL 74-1728 


VttttFb dtatrfi ^mtrt ut ais 

FOB THE SkOOITO CntCTTIT 

BOBERT SHEBIDAN, 

Plaintiff, 

against 

GASPARE DiGIORGIO, LPI TRANSPOBT CORP. and 
PEPSI-COLA, INC., 

Defendants and Third-Party 
Plaintiffs-Appellants, 

against 

UNITED STATES OF AMERICA, 

Third-Party Defendant-Appellee. 


On App«al from thè United State* DUtrict Qxirt 
for thè Eaetern DUtrict of New Yoric 


BRIEF FOR DEFENDANTS AND THIRD-PARTY 
PLAINTIFFS-APPELLANTS 


LABKm, WrENN & CuMISKT 
.Ilo Attomeys for Defendants and Third- 

^~ Party Plaintiffs-Appellante 


JUN2 61974 


11 Park Place 
New York, New York 10007 











I 











TABLE OF CONTENTS 


PACE 


ISSUES ... 1 

f’ACTS ..... 2 


Statutes ___ 6 

PoiNT I—Tlie appfillants are entitle<i to pursue their 
reniedy of Lndeninifìcation against thè United 
States in this action ..... 8 

PoiNT n—If thè appellants were not entitled to claim 
indemnification froin thè United States, they should 
be allowed contribution in some fonn as meets thè 


ends of jostice..... 14 

CONCLUSION ______ 20 


Cited 


Anderson v. Liberty Fast Freight Co., 285 App. Div. 


44 ......... 10 

Atella General Electric, 21 F.R.D. 372_ 12 

Bounougias v. Republic Steel Corp., 277 F. 2d 726 
(7th Gir. 1960)........ 12 

BrowTi V. Rosenbauni, 287 N. Y. 510 (1942), cert. 
den. 316 U. S. 689....... 8 

Burris v. American Chicle Co., 120 F. 2d 218 (2nd 
Gir. 1941)______ 12 

Carr v. United States, 422 F. 2d 1007 (1970)_15-17 

Dawson v. Contractors Transportation Corp., 467 F. 

2d 727 (1972).... 19 

Dole V. Dow Chemical Co., 30 X. Y. 2d 143 (1972)....8,9,14, 


15,19 

















ii TABLE OF CONTENTB 


PAGE 

Jackson v. Associated Drv Goods Corp., 13 N. Y. 

2d 112 (1963)... 9 

McFall V. Compagnie Maritime Belge, 304 N. Y. 314 8 ,9 

Murray v. United States, 405 F. 2d 1361 (1968)..._. 19 

Bappa V. Pittston Stevedoring Corporation, 48 F. 

Supp. 911......... 12 

Bogers v. Dorchester Associates, 32 N. Y. 2d 553 
(June, 1973) ____ 9 

Sanches v. Hertz Corix)ration, 70 Mise. 2 d 449 _ 10 

Travelers Insurance Coinjmny v. Uniteci States, 493 
F. 2d 881-.._.—----11,13,19 

Treadwell Construction Comi>any v. United States, 

372 U. S. 772 (1963)..._____13,18 

United States v. Yellow Cab Co., 340 U. S. 543 (1951)..13,16 

Union Stock Yanis Co, of Omalm v. Chicago, Bur¬ 
lington and Quincy Bailroad Company, 196 U. S. 

217 (1905)....... 8 

Wallenius Bremen v. United States, 409 F. 2d 994 
(4th Cir. 1969)..._.._______ 13,19 

Wattecamps v. Artkraft Straus Sign Co., 75 Mise. 2d 
»34 ....... 10 

Westchester Lighting Co. v. Westchester C.S.E. 

Corp., 278 N. Y. 175_____ 12 

Weyerhaeuser Steamship Company v. United States, 

372 U.S. 597 (1963)..._.....^ 3,13 

Whitmarsh v. Durastone Co., 122 P’. Supp. 806_ 12 

Statutes Cited 

Ch'il Practice Law and Bules of thè State of Xew 
York: 


Sec. 1401 


7,9 











TABLE OF CONTEUrS 


111 


PAGE 


Driver’s Act.....16,18 

Federai Kules of Civil Procedure: 


12(d) _______ 5 

54(b) ........ 6 

5 U.S.C. (Federai Emjiloyers Comjx'nsation Act) .. 5 

Sec. 8116 (c) ......6, 11-19 

Sec. 8132 ....... 16 

Federai Worlanen’s CoiiiiKinsation Act _ 18 


28 U.S.C. : 

Sec. 1345 (b) ....... 5 

Sec. 1346 (b) ....8, 11, 13, 14, 17, 18 

Sec. 2674 .....8, 10, 13, 14, 17 

Sec. 2678 .........17,18 

Sec. 2678 (b) .....17,18 

Sec. 2679 .... 15 

Sec. 2679 (a) ...... 5 

Sec. 2679 (b) ...6,15,16 

V^eliicle and Trafile, Law of tlie State of New York: 

Sec. 388 ........ 10 

Workinen’s Compensation Law of thè State of New 
York: 


Sec. 11 


.... 7,11 


















lititpìi §talrB (tawct at AiipFalB 

FOR THE SeCOND CiKCUIT 


KOBERT SHERIDAN, 

Plaintiff, 

against 

(JASI’ARE DiGIOR(JIO, LPI TKANSPORT CORP. and 
PEPSI-COLA, INC., 

Defendants and Third-Party 
Plaintiff s-Appellants, 

against 

UNITED STATES OF AMERICA, 

Third-Party Defendant-Appellee. 

On Appeal from thè United States DUtrict Court 
for thè Eastem District of New York 


BRIEF FOR DEFENDANTS AND THIRD-PARTY 
PLAINTIFFS-APPELLANTS 


Itsues 

Mliethcr tlie tliinl-jMirty j)IaintifTs-ai)p(*llant8 are en- 
titled to a cause of action for in<leinnity against thè 
United StaU\s in this action. 

Whether, if not entithnl t« indeninity, tlie tiiird-party 
plaintiffs-apisdlanCs sliould l)e allowed to pursue a third- 
party action for oontribution in some fonii against thè 
United States. 
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FacU 

This action was cominenctHl in thè Supreme Court of 
thè State of New York, County of Kings. In Ids com- 
plaint tlie plaintifT alleged that on I)ecenii)er 22, lf>71 at 
about 11 ;00 a.m. when he was a passenger in a Rambler 
motor vehicle owneil hy thè United States (ìovemrnent 
and w'hen said vehicle was on tlie Van Dam Street east- 
boimd exit of thè Long Island Expressway, it w'as in 
collision with a Mack truck wliich was owntMÌ by LPI 
Transport Corp. (hereinafter called LPI), in thè business 
of Pepsi-Cola, Ine. and driven hy Gasjxare DiGiorgio with 
thè perr ission of LPI and Pepsi-Cola, Ine, It was further 
alleged that thè accident and plaintiff’s injuries incurred 
therein were solely thè result of thè negligent operation, 
o>vnership, maintenance and control of thè Mack truck 
witliout any negligence of thè plaintifF contributing there- 
to (3a-5a)*, All of thè allegations wen; controverted by 
thè defendants e.\cept that defendant DiGiorgio was driv- 
ing thè truck with permission (6a). 

PlaintilT asserted in liis bUl of particulars that at thè 
time of thè accident he was a Management Trainee for 
thè Department of Health, E<lucation and Welfare in 
"Washington, D.C. (Ha), 

The defendants 8er\ed a tliird-party complaint on Robert 
Cooper and thè i)laintilT Robert Sheridan, alleging that 
they were both employed by thè United States Fowl and 
I)rug Administration and, altematively, that they were 
and were not acting within tlie scope of their emploj-ment 
when thè subject accident occurred. It was furtlier al¬ 
leged tliat thè Ran.bler automobile in which thè plaintiff 
was a passenger at thè time of thè subject accident was 
owned by thè United States Government and that thè 


* (Figures in parentheses refer to page mimbers of .\ppen.l!x.) 



said Rambler was then oiwrated by RobeH Cooper either 
in bis own right or in a joint venture ^vith Robert Sheri- 
<lan or under tlie supenùsion and control of Robert Sheri- 
dan in thè course of their emplovinent. The third-party 
complaint claimed that tlie jdaintifT’s accident was thè 
result of thè primary ami active negligent opera- 
tion by thè third-party defendants of thè aforesaid Ram¬ 
bler. U{X)n that Imsis defendants dernanded that thè 
ultimate rights as between tlie thinl-parties plaintilTs and 
thè third party defendants be determined and that thè 
third parties plaintilTs bave judgment over against thè 
tliird fMirty defendants for all or jiart of any judgment 
rendered against them and in favor of plaintilTs (16a- 
llla). Third-party defendant Robert Sheridan joined is- 
sue witli an answer to tlie tliird-jmrtv complaint (26a- 
27a). 

On December 29, 1972, tlie United States Attomey’s 
office made a petition only in reference to Robert Cooper 
in thè Uniteli States District Court for thè Eastem Dis- 
trict of New V’ork for removai of that {wirt of thè third- 
I>arty action in which Gaspare DiGiorgio, LPI and Pepsi- 
Cola, Ine. sued Robert Cooper in that Court on thè cer- 
tification and ground that thè third-party defendant was 
an employee of thè Uniteli States Government and actlng 
within thè scojie of his emplojTnent at tlie time of thè 
accident (21a-22a). The Court granteil thè order of re¬ 
niovai and further ordereil tlie sub.stitution of thè United 
States only for third-party «lefendant Robert Cooper (28a- 
30a) despite thè fact that defendants-thinl-party plain¬ 
tilTs had opiKisiKl thè |K‘tition, asserting that thè removai 
and substitution was only sought as to one of thè third- 
party defendants, namely Robert Cooper, whereas both 
he and Robert Sheridan were thinl-parties defendants in 
thè action (23a-24a). 

On .Time 8, 1973 thè attomey for plaintilT Roliert Sheri¬ 
dan in tlie jirimary action, to which thè rernoved tliird- 
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party accion was rolatecl, moved to have tho ontiro action 
removcd to thè United States District Court (34a-37a). 
The United States Attomey responded to this motion with 
a letter to thè Presidinjr Judp^e, Ilon. Anthony J. Travia, 
specifically fri\'inR notice that it nmtie no stipulation for 
removal other than for thè third-party action af^ainst 
Robert Cooper (38a). 

On September 14, 1073 thè United States Attomey 
moved to amend its answer to thè third-party complaint, 
af!^n T\ith thè United States answering only for Rol)ert 
Cooper (43a), to interpose thè affirmative defense of Work- 
men’s Compc'nsation and failure of tlie thinì-party plain- 
tiffs to file a notice of claim pursuant to thè Federai Tort 
Claims Act (3f)a-40a). In that amended answer thè United 
States aflmitte<l that both Sheridan and Cooper were its 
employees, acting within thè scope of their einplojTnent, 
that it owned thè automobile w’hich they occupied at thè 
time of thè accident and that Coop<‘r was operatine it 
under Sheridan’s supervision (43a-44a), 

The United States District Court for thè Eastern Dis¬ 
trict entered an order in conformity with a stipulation of 
theparties that thè entire action Ik* removed to thè United 
States District Court for thè Eastern District of New 
York with thè Unite<l States of America beinp substituted 
only for third-party defeudant Robert Cooper on thè cer- 
tification of thè United States Attomey that he alone, of 
thè two third-parties defendant, was a United States em- 
ployee acting within thè scope of his authority at thè time 
of thè subject accident and that thè caption of thè action 
was accordinply chanfred to include thè United States and 
Robert Sheridan as third-parties defendants therein (52a- 
54a). 

Then thè United States Attomey for thè Eastern Dis¬ 
trict of New York also certified that Robert Sheridan was 
acting within his authority at thè time of thè accident 
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(57a-58a) and interposod an amondod answer to thè third- 
party oomplaint only on belialf of United States of 
America in which it aflmitted that it ouTied thè Rambler 
involved in thè accident and that Cooper, its op<*rator, and 
Sheridan, an o<‘Cupant, were its einployees, hut deniwl tliat 
its or their ne>?lijrenee eaiised thè aceident (dOa). Tliat an¬ 
swer set up thè affirmative defense of 5 U.S.C. 8116 (c) 
(67a). The Government further moved for a partial sum- 
marj' judgment dismissing Robert Sheridan as thinl-party 
defendant on tlie prratuitoiis assertion of thè Unite<l States 
Attomey that said Robert Sheridan was neither engaged 
in a joint ventnre at thè time of thè accident nor was op- 
erator of thè vehicle under his control or siijK-rvision. 
The alternative gronnds offered for this relief was that 
28 U.S.C. 2679(a) and 28 U.S.C. 1.34.') (b) pn>cluded in- 
demnity or contribution on thè third-party complaint since 
thè injury resulted from thè operation of a Rovernment 
vehicle by thè alleReil neRlÌRence of its driver actinR 
within thè scx)pe of his emplojTuent (.')9a-66a). The third- 
party plaintifTs opposed that motion (62a-6.3a) and movefl 
for a partial summary juilgment in their favor dismissinR 
thè affirmative defense of thè United States in its ainended 
third-party answer which claimed that thè third-party 
complaint does not state a cau.se of action since thè exclu- 
sive liability of tlie Unit<Hl .States is under thè Federai 
Employers Compensation Act, .3 U.S.C. 8116 (c) (68a-72a). 

A Rule 12(d), Federai Rules of Civil Proce<lure, hear¬ 
ing was conducted by thè Court (72a-7.3a). 

In his decision and order Uonorahle Anthony J. Travia 
succinctly stated thè issue liefore tlie Court as: 

“• • • whether a cause of action for indemnity or 
contribution exists against thè United States, as 
third-party defen lant, where tlie injured plaintiff is 
a goveminent employee.” (76a) 
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The Court held that any claim for contribution a^inst 
thè United States in this action would he violative of thè 
provisions of thè Federai Employees Compensation Act 
which exenipts thè United States from direct civil actions 
for damafi^es to its emjdoyees for injuries sustained in thè 
course of emplojTnent, since contribiition is premised on 
thè theory of reme<ly between joint tortfeasors (77a-81a). 
The Court also held that thè tliird-party j>laìntifrs were 
not entitled to indemnity since there was no independent 
contractual duty owed them and potentially breached by 
thè United States to forni thè foundatir i for such a cause 
of action (80a-82d). The Court, therefore, ^ranted sum- 
mar>’ judprment to thè United Stat(‘s, dismissin^ thè third- 
party action berein a^ainst it, and denied (he motion of 
thè third-par.,. plaintifTs for partial siimmary jiidfonent 
a^ainst thè Uniteli States (82a-83a). That order was later 
certified under Rule ,54(b) of thè Federai Rules of Civil 
Procedure as a final judjnnent (87a). 

Statutes 


28 U.S.C. 2(579 (b) 

The remedy by suit apainst thè United States as 
provided by Section 1346 (b) of this title for dam- 
apes to property or for personal injury’, includinp 
death, resultinp from thè operation by any em- 
ployee of thè Government of any motor vehicle 
while actinp wdthin thè scope of his office or em- 
ployment, shall hereafter he exclusive of any other 
civil action or proceeding by reason of thè same 
subject matter apainst thè employee or his estate 
whose act or omission gave rise to thè claim. 

5 U.S.C. 8116 (c) provides: 

“The liability of thè United States or any instru- 
mentality thereof under this sub-chapter or any ex- 
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tpnsion theroof under this Bub-ehapter or any exten- 
sion thereof witli respeet to thè injnrA' or death of 
an employee is exclusive and instead of all other 
liability of thè United States or thè instniinentality 
to thè employee, his lepal representative, spouse, 
dependents, next of kin or any other p<>r8on other- 
wise entiUed to recover damapres from thè TTnited 
States or thè instmmentality l)ecause of thè injurj’ 
or death in a direct judicial proceeding, in a civil 
action, or in admiralty, or by an administrative or 
judicial proceedinff under a workmen’s comp<*nsa- 
tion statate or under a Federai tort liability statate. 
However this subflivision «loes not apply to a mas¬ 
ter or a member of a crew of a vessel.” (emphasis 
added) 

Section 11 of thè Workmen’s Compensation Law of thè 
State of New York states: 

“The liability of an employer prescribe»! by thè 
last precedine section shsll be exclusive and in place 
of any other liability whatsoever, to sudi employee, 
his personal representative, husband, parents, de¬ 
pendents or next of kin, or anyone otherwise on 
aocount of such injury or death * * 

Section 1401 Civil Practice Law and Rules of thè State 
of New York: 

“Where a money judpment has been recxivercd 
jointly apainst defendants in an action for a p«*r- 
sonal injury or for property damape, each tlefend- 
ant who has paid more than his pro-rata share 
shall be entitled to contribution from other defend¬ 
ants with respeet to thè excess paid over and alxive 
his prò rata share: proviiled however, that no de- 
fendaiit shall be compelled to pay to any other such 
defendant an amount greater than this o\vti prò rata 
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share of thè entire judgment Recovery may be 
had in a separate action or a judgment in thè origi¬ 
nai action against a defendant who has appeared 
may be entered on motion made on notice in thè 
originai action.” 

28 U.S.C. 2674 states that thè United States shall be 
liable in thè same manner and to thè same extent as a pri¬ 
vate individuai under like circum-stances and, under 28 
U.S.C. 1346 (b), thè United States District Courts bave 
exclusive jurisdiction of actions where thè United States, 
if a private person, would be liable to thè elaimant in ac-’ 
cordance with thè law of thè place where thè acts or omis- 
sions occurred. 


POINT I 

T^e appellanU are entitled to purtue their remedy 
of indemnification against thè United States in this 
action. 

The concept of indemnification among jóint tort-feasors 
has long lieen recognized a.s a reme<ly in thè Federai and 
State judicial Systems (Uni-on Stock Yardu Co. of Omaha 
V. Chicago, Burlington and Quincg Railroad Company, 196 
U.S. 217, 224 (190.')); McFall v. Compagnie Maritime 
Belge, 304 N.Y. 314, 327-328). The basis for this relief 
derives from thè judicially conceiveel implied centract in 
laws afTorde<l to one joint tort-feasor who has discharged 
thè duty owofl to a plaintiff which should have been paid 
by another beeause of thè breach of an independent duty 
owed by thè indemnitor to thè indemnitee {Brown v. Ro- 
senhaum, 287 N.Y. .'ilO, .')18, 519 (1942), cert. den. 316 U.S. 
689). Before thè advent of Dole v. Dow Chemical Co., 30 
N.^. 2d 143 (19<2), thè right of indemnity in negligenee 
actions was limited to thè recoveiy of total indemnifica- 
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tion by a passive tort-feasor as apainst thè activ’e tort- 
feasor or by thè defendant seeondarily responsible against 
thè one primarily responsible (McFaìl v. Comptiffnie Mar- 
itime Belge [sopra]; Jackson v. Associated Dry Ooods 
Corp., 13 N.Y. 2d 112, 110-117 [1903]). The Dole v. Dow 
decision altered thè siibstanee of this principio only to 
tlie extent that it replaced thè archaic ‘*acti\’e-passive” 
and “priinarj-seeondary” and thè “total or nothinj?” right 
of indenmity standards with rernedy of rccoven.' of in- 
deinnity by one tort-feasor against thè other tort-feasor 
in projmrtion to thè extent to which their respective fault 
bears to thè total recovery by thè plaintifT (Dole v. Dow 
[supra] p. 153). 

It is respectfuUy submitted that Dole v. Dow did not 
substitute contribution for indemnity. While thè Court 
Ap|)eal8 of thè State of New ^ ork hatl thè authoritv to 
judicially alter thè format of thè law of indemnity. thè 
law of contribution can only he created, chan-red or elim- 
inated by statuto. 

The right of indi’mnity as distingui.slu'd from con¬ 
tribution is not dependent u|)on thè legislative will.” 
(McFall V. Compagnie Maritime. Belge [supra] p 
328) 

Before Z)o/c v. Dow Section 1401 CPLR was, and stUl 
survives in New York State as, thè only basis for contri¬ 
bution. 

If there were any doubt as to whether thè holding in 
Dole V. Dow was directed to indemnification as distin- 
guished from contribution, Bogers v. Dorchester Associ¬ 
ates (June, 1973) 32 N.Y. 2d .553, 5W resolved thè ques- 
tion in favor of indemnity. 

The impact of Dole v. Dow in thè fichi of automobile 
accident litigation is that. whereas formerly indemnity 





could not be obtained by one motor vehicle owner or 
driver against another motor veliicle owner or driver in- 
volved in a collision sLnce both would then be active tort- 
feasors in pari delieto {Anderson v. Liberty Fast Freiyht 
Co., 285 App. Div'. 44), now sneb aetions over may be 
pursuwl in New York State (Sa 'les v. Hertz Corpora¬ 
tion, 70 Mise. 2d 449; Wattecamps v. Artkraft Strauss 
Sign Co., 75 Mise. 2d 934). 

Section 388 of thè Vehicle and TralTic Law of thè State 
of New York imposes an independent legai responsibility 
upon thè owner for thè proper and safe operation of his 
vehicle on thè public highways by said owners, employees 
or operators driving thè vehicle with thè OMTier’s permis- 
sion. The United States admitt(>d in its amended answer 
to tlie third party complaint after it had taken over for 
Rot)ert Cooper and RolK*rt Sheridan that it OAvne^l thè 
Rambler automobile involved in thè subject accident and 
that thè operator of that car at thè time was its em- 
ployee (lfia-17a, fiOa). The third-party complaint herein 
alleges that thè negligent operation of thè Government 
vehicle by its operator caused jdaintiff’s accident (18a). 
MTiile thè United States denied this allegation (fida), it is 
submitted that thè pleadings before thè Court in this ac¬ 
tion speli out thè admittwl or controverted allegations of 
thè breach of an independent duty owed by thè United 
States, either in its own right or as thè alter ego of Coop¬ 
er and Sheridan, to thè third-party plaintifFs which caused 
them to be cast in liability in whole or in part thereby 
to thè plaintifT. This constitutes thè foundation for a 
can.se of action for indemnity by third-party plaintiffs 
against thè United States and thè persons it represents 
in this action according to thè law of thè State of New 
York. 28 T^S.C. 2fi74 })rovides that thè Uniteci States 
shai! be liable in thè same manner and to thè same extent 
as a private individuai under like circumstances. Ac- 
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cording to 28 U.S.C. 134G (b) thè United States District 
Court, in thè exereise of its exelnsive jurisdiction in tliis 
type of case, is to trj' thè action in accordance with thè 
law of thè place wliere thè acts or omissions occur, 

Accordingly, it Ls contended that there shouid he no 
question that thè pleadings hefore thè Court set forth 
suhstantive gronnds for a daini of inrleinnity hy thè 
third-party jiIaintiITs against thè United States and thè 
only issile, then, is whefher or not thè United States is 
exempt from sudi a civil thirdqiartv action bv virtue of 
f) U.S.C. 8116 (c). 

The Coiirts bave held that Federai Law governs thè 
interpretation and application of fi T^S.C. 8116 (c) with 
consideration heing given for instructional purjioses to 
thè existing state law on thè same suhject. 

“Detennining thè extent of tlie Federai fiovem- 
ment’s liability to third persons under FECA is a 
matter which requires interjiretation of a federally 
created immunity, if any, rather than a state cre¬ 
ateli immunity and as sudi it shouid he resolved as 
a matter of federai law. See Nevport Air Park v. 
United States, 419 F. 2d 342, 346-347 (Ist Cir. 
1969). While exainination of analogous jiractices 
under state workmen’s coniiiensation .schemes, such 
as that of Pennsylvania niay he instinctive in re- 
soU'ing this issile, thè detemiination nevertheless 
remains as a matter of federai law.” Travelers 
Insurance Company v. United States, 493 F. 2d 881, 
883-884. 


In its deliherations, thè Court is r(.‘sjn‘ctfully requestini 
to compare thè almost exact wording of .') U.S.C. 8116 (c) 
and Section No. 11 of thè Workmen’s Compensation Law 
of thè State of New York. 
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The Courts of thè State of New York bave nniformly 
ruled that llie New’ York State Workinen’» Conipensation 
Law presenta no obstacle to a tliird person suecl ])y an 
einployee from impleadinp tlie employer for indemnifica- 
tion based upon thè violation of an independent duty 
owed by thè employer to thè primar>’ defenflant {West- 
chester Lighting Co. v. Westchester C.S.E. Corp., 278 
N.Y. 175)/ 

The Federai Courts bave not hesitated in State law lia- 
bility cases to afTord thè ripht of action for indemnifica- 
tion by a primarv’ defendant ap^ainst thè third-party de- 
fendant even though thè third-party defendant is thè 
plaintilT’s employer and ia directly responsible to such 
jdaintifF only in workmen’s comiM'nsation {liounougias v. 
Republic Steel Corp., 277 F. 2d 72fi [7th Cir. lOW] ; 
Whitmarsh v. Diirastone Co., 122 F. Supp. 80fi; Atelln 
General FAectric, 21 F.R.D. 372, 375). Particularly is this 
material in tho.'se ca.sea where thè Federai Court so de- 
cided after evaluatinp thè wordinp: of thè New York State 
Workmen’s Cornpensation Law so similar to 5 U.S.C. 811(1 
(c) (see Burris v. American Chicle Co., 120 F. 2d 218 
(2nd Cir. 1941). 

“There is nothinp in Swtion 29 of thè Workmen’s 
Cornpensation Law (dealinf' with an employee’s 
action a^ainst a third p<*rson) which circumscribes 
thè latter, in thè event of a recovery’ apainst it, of 
taking advantaffe of whatever le^al riphts may 
then ari.se in its favor a^ainst thè employer; it is 
to that section of thè statute that tlie court must 
look for such asserted impediment, and none has 
been discovered.” lìappn v. Pittston Stevedoring 
Corporation, 48 F. Suj)p. 911, 912. 

The Federai (’ourts bave similarly interpreted thè 
meaning of 5 LT.S.C. 8116 (c) as not i)rohibiting thè de- 
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fendant, sued by an einployfe of thè Unitwl States who 
incurred his alleged datnages in tJie course of liis ein- 
ployment, froin bringing a third-party aelion for indem- 
nity against tlie United States l)ase<l upon tlie breach of 
an independent duty owed by tlie United States to thè 
priman" defendant {Weyerhaeuser Steamship Company 
V. United States, 372 U.S. 5!17 (ll)(ì3); Treadwell Con- 
structiun Company \. United States, 372 U.S. 772 (1903); 
Wallenius Brenien v. United States, 499 F. 2d 994 (4th 
Cir. 1969); Travelers Insurance Company v. United 
States, 493 F. 2d 881 (3rd Cir. 1974)). 

In thè face of thè consistent P'iHleral and State Court 
decisions holding that 5 U.S.C. 8110 (c) and thè identical 
state statutes do not prohibit third-party actions for in- 
deimiity and despite thè fact that under thè lav of thè 
State of New York for thè third-jmrty plaintilTs bere bave 
a viable claiin for indeiiinification against thè United 
States, thè third-party plaintiffs were denied tluir right 
to pursue that causi* of action on thè reasoning that there 
was no foundation therefor by way of a brear*h of an 
underlying contractual agreement between thè United 
States and thè thinl-party plaintilTs. 

It is strenuously urgeil that this ba.sis for a refu.«al of 
indemnification to thè third-party plaintiffs in this action 
is contrary to thè plain reading of U.S.C. 8110 (c), 
thè judicial interjiretation and thè spirit of swtions 28 

U. S.C. 2074 and 28 U.S.C. l.‘?4<ì (b). In United States 

V. Yelloiv Cab Co., 349 U.S. .'>43, ó4!)-r).ó0 (1951), thè 
United States Supreme Court siioke out against litigation 
advocacy which attempts to torture thè wording of those 
two statutes to evade thè obvious Lntent of Congress in 
passing them. According to thè <*.\isting law of thè State 
of New York where thè subject ac<*i<lent occurred, thè 
third-party plaintiffs bave a good third-party action for 
indemnity against thè United States. The FECA does 


m 
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not preclude sudi an action. The utilization of decisions 
prior to Dole v. Dote or indulft(*nce in seniantics to de- 
feat that legitiinate reinedy doi's not serve thè end.s of 
justice. 

This Court is respectfully re<juosted to hold that thè 
third-party coinplaint, when read with thè aniendwl an- 
swer of tlie United Stat(‘8 and tlie plaintilUs coniplaint, 
States a valid daini for indeninity and that 5 U.S.C. 
8116 (c) is not a proper defense thereto. 


POINT II 

If thè appellants were not entitled to claim indem- 
nification from thè United States, they shouid he al* 
lowed contribution in tome form at meets thè endt of 
justice. 

The third-party plaintifFs-appellants are only seeking 
on this ap]M-al, as they were on thè rnotion which gave 
rise to it, a determination that tliey bave some legai re- 
course hy way of a third-party action over against thè 
third-party defendants (whose liahility thè Uniteti States 
assumetl) for whole or part of any money judgment 
which may he renderetl agam.st them and in favor of tlie 
plaintiff hased ujxm tlie culpahility of Robert Cooper and 
Robert Sheridan in causing or contribiiting to thè ac- 
cident which is thè subjec*t of thè plaintilT’s action. 

On 28 T\S.C. 1346 (b), 28 U.S.C. 2674 and thè present 
law of indemnity in thè State of New York as legiti- 
mately circuni.scribed by .'i U.S.C. 8116 (c), thè appel¬ 
lants conttmd that they are entith'd to jiiirsiie their rem- 
edy by way of indemnification. llowt'ver, great length 
of legai reasoning was devotiKl in thè opinion of thè 
District Court upon which thè .judgment on appeal was 
enteretl to justify thè denial to thè third-party plaintiffs 


I 
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of any righi lo contrihution ac<?ordiiig lo thè pleadings 
before il. Succinctiy, th«* Districi Court ruled tliat under 
5 U.S.C. Silfi (c) thè UniUsl States was not subject 
to a third-party action for contrii)utioii since it could 
not be sued dir<*ctly liy tlie phiintifF because lie was its 
eniployee injured in tlie couise of his einployinent. It 
is antieipated froni thè arguinent of thè (Jovernrnent be- 
low tliat thè eiiiphasis U|H)n contributiou by thè District 
Court was iufluenced by its belief that Dole v. Dow estab- 
lished a new standard of coutribution and not indem- 
nification. In its deteniiination ou thè {xisition of thè 
tliird-party plaintilTs thè District Court also held that 
tliey were not entitled to indeinnification from tlie Unit«‘d 
States on thè technical ground that there was no existing 
contractual relationship iM-tween tliein. 

In effiKit, thè third-party plaintilTs were thereby not 
only deprived of all recourse against thè jiarties whose 
fault caused or greatly contributed to thè plaintilT’s ac- 
cident, but third-party defeiidants and thè (lovenunent 
were exonerated froni any responsibility for their fault 
and thè (loveminent will realize thè return of its work- 
rnen’s coinpensation lien if thè plaintilT proves thè slight- 
est negligence against thè appellants. In addition, thè 
plaintiff is thereby awarded a doublé recovery’—civLUy 
and in work^nen’8 comjK'nsation. 

As related in Coir v. United Statefi, 422 F. 2d 1007, 
1010, (1970), prior to thè enactinent of 28 C.S.C. 2fi79 (b) 
thè driver of a (joverninent vehicle was jn-rsonally liable 
for thè results of his own negligent acts and a co-('in- 
ployee could sue hiin civilly for dainages causeil by sudi 
negligence. The h’eileral Kniployees Coinpensation 
Act apjmrently has no provision otherwi.se prevent- 
ing one (lovenunent eniployee froin suing another for 
irijuries he inflictiHl while both are in thè course of 
their einployment. With thè enactiiient of 28 U.S.C. 2079 
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thè United States assumed thè liahUity of its employees 
driving Government veldcles in tlie tsourse of their em- 
ployment. The Carr decision (p. lOOf)) tells that thè 
“Driver’s Act” was passed solely to relieve such moior 
vehicle drivers from thè burden of currjing liability In¬ 
surance. This legislation was, tlien, intendinl as a con- 
venience for Government employees and not for any Gov¬ 
ernment purpcse. Carr (p. 1010), however, held that as 
betw'een tJie Government and its employee plaintiff in an 
action pursuant to 28 U.S.C. 2670 (!>), tlie United States 
had thè aflirmative defense of 5 U.S.C. 8116 (c). 

In thè instant litigation thè Government initially 
8teppe<i into tlie shoes of thè third-party defendant, its 
driver, for his negligent oiH*ration of thè Govemment’s 
vehicle under 28 U.S.C. 2678 (b). That was tlie only 
basis for giving thè UniUnl States standing in tliis ac¬ 
tion. However, once it was in thè action only as thè 
alter ego of that driver, who <lid not bave thè defense 
of workmen’s compensation, thè Government assumed its 
other role as thè injured employee plaintiff’s employer 
in order to set iij) thè defense under 5 U.S.C. 8116 (c) 
against thè defendants third-party plaintitTs and so in- 
sulattKl itself against any r(*cover>’ by them against it. 
Thereby, tlie Govenumuit, after taking over for its driver 
and his supervisor, would deprive thè defendants third- 
party plaintiffs of any contribution against itself despite 
thè culpability of thè third-jiarty defendants whose lia¬ 
bility is assumed. To top thè entire matter, Uniteti 
States now stands reaily to recoup its compensation lien 
under 5 U.S.C. 8132 from any money judgment recovered 
against thè defendants third-party plaintiffs by thè plain¬ 
tiff. In an analogous situation in Fnifed States v. Yellotv 
Cab (supra 551-552) thè Court r<*jected such one-sided 
application of tlie law. 

In thè fir.'^t place, it is strongly contendinl that thè 
United State.s does not apjiear as third-party defendant 
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in this action as tlic plaintilT’s cmployer hut as thè sub- 
stitute party answering for tl»* negligent op(“rator of ita 
car. In tiie Carr (hH-ision thè Court stateti tJiat in 
suits between einployees of thè (ìoverninent tlie advan- 
tages of thè assuinption of thè einployee driver’s liabilib 
by tlie United StaUvs atTordetl by 28 U.S.C. 2678 (b) 
far outweiglis tJie disadvantages to thè wcasional co-ein- 
ployee injurwl by thè negligent (Joveninient inotor vehicle 
operator since tliat co-einployee would stili liave recourse 
to workmen’s coni|M'nsation for his daniages. Ilowever, 
this convenient statutory arrangement for (ìovernmental 
einployees inakes no provision one way or thè other 
about protecting thè rights of thè indeptmdent niotor 
veliiele operator, as in this case, who is sued by thè 
govemment employee itassf'nger injured in a collision 
caused for thè niost part by thè fellow eniployt^e of thè 
plaintiff, thè driver of thè (Jovernment car. The provi- 
sions of 28 U.S.C. 2674 and 28 U.S.C. 1346 (b) bave not 
btìen abrogat<Ml by 28 U.S.C. 2678 (b). Ilere, by thè 
Goveminent’s artful irnplern.mtation first of 28 U.S.C. 
2678 (b) wliereby it was siibstitubnl oniy as and for tlie 
driver of its vehicle, tlien by as-serting its unrelated 
role as employer of thè plaintilT, completely divorced 
from its status in which thè (jovernment is a party in 
this action, and by lat(‘r claiming thè right to interpose 
thè defense of 5 U.S.C. 8116 (c), thè United States seeks 
to denude thè third-party plaintiffs of all of their rights 
under 28 U.S.C. 2678 and 28 U.S.C. 1.346 (b). These 
third-party plaintiffs did not sue thè United States as 
thè employer of thè plaintiff for indemnity and/or con- 
tribution. They sihhI thè driver and thè plaintiff. The 
fact that thè Uniteli States assume<l thè liabilities of 
these third-party «lefendants did not give it thè right to 
unilat<*rally expaml its rote and make itself both thè em¬ 
ployer and thè employw third-party defendant so as to 
dcfeat thè third-party jiIaintifF’s cause of action. 



By this juxtapositioning of thè statut<*8, thè Govern¬ 
ment woul<l not bave this Court legitimately substitiite it 
as thè co-employee of thè plaintifT as thè statuto intende, 
hut would bave tliat co-eniployee deelare<l immune from 
thè legai consequence of his own fault for which thè 
FECA aflfords him no exemption. If thè Oovemment’s 
reasoning is allowed, thè United States will not he assurn- 
ing thè liability of its employee as 28 IT.S.C. 2678 (b) 
intende, preser\*ing all rights of ìndepfmdent third-parties 
to any daim they would bave had against thè offending 
driver, but it 'w’ill thereby also divest itself of any of thè 
consequences of that assumption of thè employee’s lia- 
bUity. Thus, thè Government has exempted itstdf from 
thè waiver of immunitv to third-person prodsions man- 
dated in 28 U.S.C. 2678 and 28 TJ.S.C. 1346 (b). 

In \dew of thè circumstances under which this suit was 
brought, to hold that thè third-party defendants are first 
not entitled to indemnification under Xew York State Law 
and then, by marr>’ing thè Driver’s Act with thè exclusion 
provision of thè Federai Workmen’s Compensation Act, 
to hold that they are also denied a daini of oontribution 
would visit a reai in.iu8tice upon thè third-party plaintiffs 
and eflfect an end which is patently contrary to any rea- 
sonable legislative intent 

The Federai Courts bave never permitted thè purpos<‘ 
of thè law of contribution to be defeated by slavish adher- 
ence to thè letter of 5 U.S.C. 8116 (c), especially where it 
is, at most, only tangentially related to thè issues or thè 
standing of thè United States in an action. In Weyer¬ 
haeuser Steamship Company v. United States, 372 U.S. 
597 (1963) and in Treadwell Construetion Company v. 
United States, 372 U.S. 772 (1963) where contribution was 
thè only viable recourse of a party plaintiff, thè Court 
has allowed a sharing of {H*rsonal injurj' damages between 
thè parties to a vessel collision even though it varied with 
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thè technical interpretation of 5 TT.S.C. 811G (c) in order 
to eflFectuate substantial justice to all parties. 

In thè Fourth Circuit in Wallenius Bremcn G.m.h.H. v. 
United States, 409 F. 2d 994 (1969) thè Court followed 
this precedent 

In thè Third Circuit in Travelers Insurance Company 
V. United States, 493 F. 2d 881 (1974) thè Court of Ap- 
peals reversetl thè District Court (331 F. Supp. 189) on 
its holding that contribution was coinpatible with 5 U.S.C. 
8116 (c) only lx*cause thè Appellate Court found that con¬ 
tribution was not thè sole remedy and that thè aggrieved 
defendant in fact had a goo<l claiui in indemnity on thè 
theory of breach of an independent dut>'. 

In thè District of Columbia Circuit in Murray v. United 
States, 405 F. 2d 1361 (1968), where thè third-party plain- 
tiff was relegated only to contribution on bis jdeadings 
against thè third-party defendant employer of thè plain- 
tiff, thè United States Court held that, since thè blame- 
worthy third-party defendant employer could not be sued 
directly by thè plaintiff, thè responsibility of thè third 
person sue<l by thè plaintiff was limited to one-half of thè 
plaintifT's total damages as a fair and proper adjustment, 
considering that thè plaintilT had alreafly collected his em- 
ployer’s share of thè damagc's in workmen’s compensation. 
This decision was confirmed as thè law of that Circuit in 
Dawson v. Contractors Transportation Corp., 467 F. 2d 
727 (1972). 

If thè Govemment’s argument were to l>e accepted, to 
thè e.':tent that thè third-party iilaintifTs-appellants are 
not entitled to seek indemnity bere, either beoause Dole v. 
Dow recites a nde of contribution and not indemnity, or 
because there was no underlying independent contrax'tual 
relationship existing between thè United States and thè 
third-party plaintiffs, and that thè United States were 
not to be subject to contribution since it cannot be named 
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as a direct defendant in thè plaintiflf’s suit, thè third-party 
plaintiffs are left withoiit any reinedy against thè tort- 
feasor whose negligence and breacii of diity caused or 
greatly oontributed to thè aceident, thereby imposing 
upon thè third-party plaintiffs thè unfair obligation of 
pajdng thè full dainages ensubg froni il. In this circum- 
st^ce tlie obvious injustia^ to thè third-party plaintiffs 
cries out for judicial reconciliation of thè interpretation of 
thè applicable statutes to effectuate their reai intent and 
not an artifiioial saving to thè Uniteci States. 

Accordingly, if by some reasoning thè third-party plain- 
tiffs-appellants are relegated by thè existing laws of thè 
State of New ^ork to thè single remedy of contribution 
and they would otlien\'ise be precluded from such relief un¬ 
der thè constniction offered by thè Government and 
adopted by thè District Court, tliis Coiirt is respt*ctfully 
requested consider thè allegations in thè pleaflings to- 
gether w' thè law in conjunction with thè format of ju- 
dieial reasoning exhibited in thè aforesaid cited cases to 
avoid depriving these appellants of any remedy against 
thè culpable reai third-party defendants in this àt-tion. 


CONCLUSION 

The judgment appeaied from ihouid be reversed 
and an order shouid be entered entitling thè appel¬ 
lante to purtue a claim for indemnification or contri¬ 
bution under whatever qualificatione to this Court may 
be deemed just and proper. 

Ite.spectfully submitted, 

IjARKIX, WnENN AXO CuMISKY 

Attoniet/it for Dcfeìidaìdn and Third- 
Parlif Pìaìntiffs-Appvllants 
Office & P. O. address 
11 Park Place 
New York, New York 
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